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OIQEST: 

B i d  o n  a t o t a l  small b u s i n e s s  set-aside t h a t  
does n o t  commit t h e  bidder t o  f u r n i s h  items 
made by a small  b u s i n e s s  c o n c e r n  is nonre-  
s p o n s i v e  and must  be relected. 

W .  8 .  Smith  Hardware Company protests  t h e  award of a 
c o n t r a c t  for  f i v e - i n c h  g a t e  v a l v e s  to  Nightwine  & Asso- 
ciates ,  I n c .  u n d e r  i n v i t a t i o n  fo r  b i d s  (IFB) No. DLA700-85- 
6-0292, which t h e  Defense  L o g i s t i c s  Agency i s s u e d  as  a 
t o t a l  small b u s i n e s s  set-aside. The protester q u e s t i o n s  
N i g h t w i n e ' s  e l i g i b i l i t y  for award u n d e r  a small b u s i n e s s  
set-aside and  c o m p l a i n s  t h a t  t h e  agency  d i d  n o t  f o l l o w  
p r o p e r  p r o c e d u r e s  i n  making t h e  award. The protester a lso 
q u e s t i o n s  N i g h t w i n e ' s  s t a t u s  as a m a n u f a c t u r e r  unde r  
Depar tment  of Labor r e g u l a t i o n s  implement ing  t h e  Walsh- 
Healey  P u o l i c  C o n t r a c t s  A c t ,  4 1  U.S.C. S $  35-45 ( 1 9 8 2 ) .  
We s u s t a i n  t h e  p r o t e s t  because w e  fina t h a t  N i g h t w i n e ' s  
Did was n o n r e s p o n s i v e  and therefore s h o u l d  n o t  have been  
accepted for  award. 

When t h e  agency  opened  b ids  and  e v a l u a t e d  prices, 
Smi th  Hardware was t h e  t h i r d  lowest bidder.  The firm f i l e d  
a protest  w i t h  t h e  agency  c l a i m i n g  t h a t  n e i t h e r  t h e  lowest 
n o r  t h e  second  lowest bidder  (each of which had r e p r e s e n t e d  
i tsel f  to  be a small b u s i n e s s )  was e l i g i b l e  fo r  a n  award 
u n d e r  a small b u s i n e s s  set-aside b e c a u s e  b o t h  would s u p p l y  
foreign-manuf a c t u r e d  v a l v e s  . - l /  The agency  i n v e s t i g a t e d  

- I /  The r e g u l a t i o n s  of t h e  Small B u s i n e s s  A d m i n i s t r a t i o n  
( S B A )  proviae t h a t  a biader o f f e r i n g  t o  s u p p l y  a p r o d u c t  
t h a t  it does n o t  m a n u f a c t u r e  is deemea t o  be a small 
b u s i n e s s  i f ,  among other t h i n g s ,  t h e  prouuct is manufac- 
tu red  by a small m s i n e s s  i n  t h e  U n i t e a  S ta tes .  13 C.E.R. 
S 1 2 1 . 3 - & ( c ) ( Z ) ( i )  ( 1 9 8 5 ) .  
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S m i t h l s  claim and rejected t h e  l o w  b id  when it l e a r n e d  t h a t  
t h e  lowest b idde r ' s  v a l v e s  would be m a n u f a c t u r e d  i n  J a p a n ,  
w i t h  o n l y  i n c i d e n t a l  work b e i n g  done  i n  t h i s  c o u n t r y .  
Wi th  respect t o  Nightwine ,  t h e  second  lowest b idder ,  
however,  t h e  agency  in fo rmed  t h e  protester t h a t  a l t h o u g h  
N i g h t w i n e ' s  v a l v e s  would be m a n u f a c t u r e d  p a r t i a l l y  i n  
I t a l y ,  i t  appeared t h a t  enough of t h e  m a n u f a c t u r i n g  pro- 
cess would be performed i n  t h i s  c o u n t r y  by a small b u s i n e s s  
c o n c e r n  to  q u a l i f y  Nigh twine  as a small b u s i n e s s .  The 
agency  therefore d e n i e d  S m i t h ' s  protest  and  awarded a 
c o n t r a c t  t o  h i g h t w i n e .  The  agency  has s u s p e n a e d  perform- 
a n c e  of t h e  c o n t r a c t ,  however,  pend ing  r e s o l u t i o n  of t h e  
p ro tes t  t o  t h i s  O f f i c e .  

k t te r  r e c e i v i n g  t h e  n o t i c e  t h a t  i t s  agency  protest 
had been  a e n i e d ,  Smi th  f i l e d  a p r o t e s t  here, d i s p u t i n g  t n e  
a g e n c y ' s  c o n c l u s i o n  t h a t  Nign twine  q u a l i f i e d  as  a Small  
b u s i n e s s  and q u e s t i o n i n g  t h e  e v i d e n c e  upon which t h a t  
c o n c l u s i o n  was based. S m i t h  asked u s  t o  d e t e r m i n e  whe tne r  
t h e  agency  had acted p r o p e r l y  w i t h  respect t o  i t s  protest  
ana  a l l e g e d  t h a t  t h e  agency  i m p r o p e r l y  had awarded a con- 
t r a c t  t o  Nightwine  prior t o  n o t i f y i n g  Smi th  of t h e  disposi- 
t i o n  of t h a t  protest .  

We need n o t  c o n s i d e r  t h e  v a r i o u s  a l l e g a t i o n s  t h a t  
S m i t n  h a s  raised i n  i t s  p r o t e s t  t o  t h i s  O f f i c e  b e c a u s e ,  for  
t h e  r e a s o n  d i s c u s s e a  below, w e  c o n c i u d e  t h a t  t h e  agency  
s h o u l d  have  rejected N i g h t w i n e ' s  b ia  as n o n r e s p o n s i v e .  Our 
c o n c l u s i o n  is based o n  o u r  i n d e p e n d e n t  r e v i e w  of t h e  record 
i n  t h i s  case rather t h a n  o n  t h e  i s s u e s  s p e c i f i c a l l y  
addressed by t h e  par t ies .  
e t  a l . ,  55 Comp. Gen. 60, 91 (1975)# 75-1 CPD 11 35. 

- See PRC Computer C e n t e r ,  I n c . ,  

Where a b i d  o n  a t o t a l  small b u s i n e s s  set-aside f a i l s  
to  e s t ab l i sn  t h e  l e g a l  o b l i g a t i o n  of t h e  bidder t o  f u r n i s h  
items m a n u f a c t u r e d  by a small b u s i n e s s  c o n c e r n ,  t h e  b i d  is 
n o n r e s p o n s i v e  and  must  be relected. ATD-American Co., 
B-2172901 J a n .  23, 1985, 85-1 CPD 9 91.  The  r e a s o n  for 
t h i s  r u l e  is t n a t  otnerwise a small b u s i n e s s  c o n t r a c t o r  
would be free t o  f u r n i s h  s u p p l i e s  from e i the r  small o r  
large m a n u f a c t u r e r s  as i t s  p r i v a t e  m s i n e s s  i n t e r e s t s  
m i g h t  a i c t a t e ,  t h u s  a e f e a t i n g  t h e  purpose of t h e  set-aside 
program. Id. - 
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In this case, the solicitation stated in paragraph 
137(b)(l) on page 22 that in addition to meeting the 
definition of "small business concern" under the criteria 
contained in the regulations of the SBA, a regular dealer 
submitting an offer in its own name must agree to furnish 
end items manufactured by small business concerns. 
Nigntwine represented in paragraph KO3 on page 27 of its 
bid that it is a regular dealer, but also indicated that 
not all supplies to be furnished would be manufactured by a 
small business concern in the United States, its posses- 
sions, or Puerto Rico. Thus, even though Nightwine itself 
may be a small business concern, the firm's bid was nonre- 
sponsive because it did not commit the firm to furnish 
itelns made by a small business concern as required by the 
solicitation ana the SBA regulations. Since the respon- 
siveness of a bid must be determined solely from the 
material available at bid opening, Basic Marine, Inc., 

postopening explanations may not be usea to make the bid 
responsive. 

8-215236, June 5, 1984,  84-1 CPD $ 603, Nightwine's 

We sustain the protest and recommend that the agency 
terminate the award to Nightwine and, it otherwise 
appropriate, award a contract to the protester. 

ActingComptroller General 
of the United States 


